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ORDER

Entitlement to service connection for polycythemia vera, to include as due to herbicide 
exposure and/or benzene exposure, is granted.

FINDING OF FACT

The Veteran's polycythemia vera is manifested as a result of exposure to herbicides during 
active service.

CONCLUSION OF LAW

The criteria for service connection for polycythemia vera are met.  38 U.S.C. §§ 1110, 1131, 
5107; 38 C.F.R. §§ 3.102, 3.303.

REASONS AND BASES FOR FINDING AND CONCLUSION

The Veteran had active service from April 1968 to May 1968 and from April 1969 to April 
1971.  He served in the Republic of Vietnam and received the Combat Infantry Badge and the 
Vietnam Gallantry Cross Unit Citation Emblem with Palm.

This matter comes before the Board of Veterans' Appeals (Board) on appeal from a rating 
decision of a Department of Veterans Affairs (VA), Regional Office (RO).

A rating decision was issued under the legacy system in March 2015 and the Veteran perfected 
an appeal in March 2016.  In September 2018, the Board remanded the case for further 
development.  In April 2020, the agency of original jurisdiction (AOJ) issued a supplemental 
statement of the case (SSOC).  

In May 2020, the Veteran submitted a VA Form 20-0996, Decision Review Request: Higher-Level 
Review (HLR), and opted into the modernized review system, also known as the Appeals 
Modernization Act (AMA), from the April 2020 SSOC.  In October 2020, the AOJ issued the HLR 
decision on appeal, which considered the evidence of record at the time of the April 2020 
SSOC.

In the August 2021 VA Form 10182, Decision Review Request: Board Appeal, the Veteran elected 
the Evidence Submission docket.

Therefore, the Board may only consider the evidence of record at the time of the AOJ 
decision on appeal, as well as any evidence submitted by the Veteran or his representative 
with, or within 90 days from receipt of, the VA Form 10182.  38 C.F.R. § 20.303.

Entitlement to service connection for polycythemia vera.

Service connection means that the facts, shown by evidence, establish that a particular 
injury or disease resulting in disability was incurred in the line of duty in the active 
military service or, if pre-existing such service, was aggravated during service.  38 U.S.C. 
§§ 1110, 1131; 38 C.F.R. §§ 3.303, 3.304.  In order to prevail on the issue of service 
connection for a disability, there must be evidence of a current disability; evidence of in-
service occurrence or aggravation of a disease or injury; and medical evidence, or in 
certain circumstances, lay evidence, of a nexus between an in-service injury or disease and 
the current disability.  See Shedden v. Principi, 381 F.3d 1163, 1167 (Fed. Cir. 2004); 
Davidson v. Shinseki, 581 F.3d 1313, 1316 (Fed. Cir. 2009); Jandreau v. Nicholson, 492 F.3d 
1372, 1377 (Fed. Cir. 2007).

Service connection for certain chronic diseases may also be established based upon a legal 
"presumption" by showing that it manifested itself to a degree of 10 percent or more within 
one year from the date of separation from service.  38 U.S.C. § 1112; 38 C.F.R. §§ 3.307, 
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3.309.  The option of establishing service connection through a demonstration of continuity 
of symptomatology rather than through a finding of nexus is specifically limited to the 
chronic disabilities listed in 38 C.F.R. § 3.309(a).  See Walker v. Shinseki, 708 F.3d 1331 
(Fed. Cir. 2013).  Service connection may also be granted for any disease diagnosed after 
service when all the evidence establishes that the disease was incurred in service.  38 
C.F.R. § 3.303(d).

A Veteran who had active service in the Republic of Vietnam during the period beginning on 
January 9, 1962, and ending on May 7, 1975, will be presumed to have been exposed to an 
herbicide agent during such service unless there is affirmative evidence to establish that 
the Veteran was not exposed to any such agent during that service.  See 38 U.S.C. § 1116(f); 
38 C.F.R. § 3.307(a)(6)(iii).

Diseases associated with exposure to certain herbicide agents used in support of military 
operations in the Republic of Vietnam during the Vietnam era also will be presumed to have 
been incurred in service.  38 U.S.C. § 1116(a)(1); 38 C.F.R. § 3.307(a)(6).  This 
presumption requires exposure to an herbicide agent and manifestation of the disease to a 
degree of 10 percent or more within the time period specified for each disease.  38 C.F.R. § 
3.307(a)(6)(ii).

The Secretary, under the authority of the Agent Orange Act of 1991 and based on the studies 
by the National Academy of Sciences (NAS), has determined that there is no positive 
association between exposure to herbicides and any condition for which the Secretary has not 
specifically determined that a presumption of service connection is warranted.  See Notice, 
59 Fed. Reg. 341-346 (1994); see also Notice, 61 Fed. Reg. 41, 442-449, and 61 Fed. Reg. 57, 
586-589 (1996); Notice, 64 Fed. Reg. 59, 232-243 (Nov. 2, 1999); Notice, 67 Fed. Reg. 42, 
600-08 (June 24, 2002); Notice, 72 Fed. Reg. 32, 395-407 (June 12, 2007).

However, even if a Veteran is found not entitled to a regulatory presumption of service 
connection, the claim still must be reviewed to determine whether service connection may be 
established on a direct basis.  Combee v. Brown, 34 F.3d 1039 (Fed Cir. 1994).  See also 
McCartt v. West, 12 Vet. App. 164, 167 (1999) (the principles set forth in Combee, which 
instead concerned exposure to radiation, are equally applicable in cases involving Agent 
Orange exposure to establish direct causation).

The Veteran contends his polycythemia vera, claimed as blood cancer, developed because of 
in-service exposure to herbicide agents, benzene, or a combination of both.  See Notice of 
Disagreement, November 2015.  He states he was regularly exposed to benzene contained in the 
cleaning fluid for his M-16 rifle.  Benzene residue remaining on his hands would be ingested 
when eating C-rations out of cans and handling food items such as bread or crackers while on 
the battlefield.  See Correspondence, February 2017 (received June 2018).

The medical evidence of record shows that polycythemia vera was diagnosed in 2007.  See 
Addendum to Agent Orange Registry Examination, Oklahoma City VA Medical Center (VAMC), 
January 2015.  The question before the Board therefore is whether an etiological 
relationship exists between the Veteran's exposure to herbicide agents and/or benzene and 
his diagnosis of PV.  In this regard, the Veteran's military service in the Republic of 
Vietnam is confirmed by his military personnel records and his DD Form 214; therefore, he is 
presumed to have been exposed in service to certain herbicide agents, including Agent 
Orange.  

With respect to benzene exposure, VA accepts lay statements of combat Veterans in 
circumstances such as these as sufficient to establish an in-service incurrence.  
38U.S.C.1154(b). 

The Veteran has submitted a letter dated April 2017 from his private physician who opined 
that while not conclusive, it is at least as likely as not that the Veteran's polycythemia 
vera arose as a result of his chemical exposures in Vietnam.  The private physician reported 
that the Veteran had a history of exposure to both Agent Orange and napalm during his 
military service.  The rationale behind her opinion was that myeloid malignancies such as PV 
are known to arise following exposure to benzene, which is a component of napalm.  Further 
the private physician stated that PV is not a disease that arises quickly after exposure, 
may affect each patient differently, and may also take decades to appear.  Here, there has 
been no assertion that benzene exposure was due to napalm.  The Veteran does, however, 
contend benzene exposure through his skin as well as incidental ingestion of cleaning fluid 
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used for his M-16.  Thus, the April 2017 private medical opinion did not address the facts 
as reflected by the record.

A VA examination report dated in October 2019 shows that the VA examiner opined that it is 
less likely than not that the Veteran's polycythemia vera developed due to herbicide 
exposure, including Agent Orange, during time in service.  The examiner based this 
conclusion on the lack of relationship established in the medical literature between 
herbicide exposure and later development of polycythemia vera, until decades after time in 
service.

A private medical report from C. King, PhD, M.D., dated July 2021, shows that it was opined 
that "[g]iven [the Veteran's] conceded exposure to Agent Orange, which contains dioxin, and 
lack of any other known exposure to carcinogens or personal risk factors, I am persuaded to 
a high degree of confidence that his diagnosis of polycythemia vera was 'at least as likely 
as not' caused by his conceded exposure to Agent Orange during the course of his military 
service in Vietnam."

It was explained that the human carcinogen dioxin in Agent Orange causes a multiple of 
cancers including several bone marrow cancers, and as a bone marrow cancer, PV shares a 
common stem-cell lineage with several of the cancers that are presumptive following Agent 
Orange exposure.  A 2018 study was said to have shown that dioxin includes genetic mutations 
in bone marrow stem cells such as the JAK2 mutation, elucidating the biologic mechanism for 
dioxin to result in polycythemia vera.  It was noted the Veteran's latency of around 37 
years is entirely consistent with the known persistence of dioxin in human tissues of 3 
decades or longer in combination with the delay in diagnosis of PV in its early staged.

Dr. King also considered the October 2019 VA examiner's opinion, which was said to be 
inconsistent with the Dr. King's review of the biologic and epidemiologic studies linking 
Dioxin exposure with MPNs that include the diagnosis of PV.  Dr. King found that the VA 
examiner appeared uninformed regarding the persistence of dioxin in human tissues and that 
the latency for PCV can be several decades following induction.  It was further noted that 
the additional shortcomings of the examiner's report included: no literature review other 
than three studies found on the single popular reference to the online source UpToDate; no 
discussion of personal risk factors; and no discussion regarding the acquired mutation JAK2 
and its links to the carcinogen dioxin. 

Having carefully considered the evidence of record, affording the Veteran the benefit of the 
doubt, the Board finds that the Veteran's current polycythemia vera is shown to be, at the 
very least, in part, causally or etiologically related to exposure to herbicides in service.  
It is noted that polycythemia vera is not among the diseases associated with exposure to 
herbicide agents used in support of military operations in the Republic of Vietnam during 
the Vietnam under 38 C.F.R. § 3.307(a)(6).  Nonetheless, the Veteran has a current diagnosis 
and treatment for polycythemia vera.  Although the cancer did not appear during service, the 
October 2019 private medical opinion provided a medical nexus between the current disability 
and exposure to herbicides during active service. As such, notwithstanding the December 2020 
VA examiner's opinion, the Board finds that a state of relative equipoise has been reached.  
Accordingly, after resolving all doubt in favor of the Veteran, the Board finds that service 
connection for polycythemia vera is warranted.  38 U.S.C. § 5107; 38 C.F.R. § 3.102.

 

 

L. CHU

Veterans Law Judge

Board of Veterans' Appeals

Attorney for the Board M. J. In, Counsel

The Board's decision in this case is binding only with respect to the instant matter 
decided. This decision is not precedential and does not establish VA policies or 
interpretations of general applicability. 38 C.F.R. § 20.1303. 
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