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ORDER

Entitlement to service connection for prostate cancer is granted.

Entitlement to service connection for diabetes mellitus type II (diabetes) is granted.
FINDINGS OF FACT

1. Resolving all doubt in favor of the Veteran, his prostate cancer is due to his exposure
to toxic chemicals while in service.

2. Resolving all doubt in favor of the Veteran, his diabetes is due to his exposure to toxic
chemicals while in service.

CONCLUSIONS OF LAW

1. The criteria for service connection for prostate cancer are met. 38 U.S.C. §§ 1110, 1131,
5107(b); 38 C.F.R. § 3.303, 3.307, 3.309, 3.310.

2. The criteria for service connection for diabetes are met. 38 U.S.C. §§ 1110, 1131,
5107(b); 38 C.F.R. § 3.303, 3.307, 3.309, 3.310.

REASONS AND BASES FOR FINDINGS AND CONCLUSIONS
The Veteran had active service from March 1962 to June 1966.

These matters are on appeal from a February 2023 rating decision. These matters were
previously before the Board in November 2023. In the November 2023 decision, the Board
denied service connection, saying there was not objective evidence of which chemicals and
toxins, if any, the Veteran had been exposed to while in service. The Veteran appealed to
the Court of Appeals for Veterans Claims ("the Court").

In a September 2024 Joint Motion for Remand (JMR), the court remanded the issues back to the
Board, saying the Board did not consider a September 2023 private medical etiology opinion
considering 1) the Veteran's description of his duties during service, which might indicate
exposure to asbestos, HAS, PCBs, and heavy metals, and 2) the examiner's finding regarding
the link between asbestos and PAHs and the development of prostate cancer and the
relationship between PCBs and heavy metals and the development of prostate cancer and
diabetes. This statement does not appear to be accurate: The prior Board decision did, in
fact, cite to a private medical opinion that supported this claim and the Veteran's
description of his duties. The basis of the joint motion is so unclear as to challenge
effective litigation in this case.

The matters are again before the Board.

Generally, to prevail on a claim of service connection on the merits, there must be
competent evidence of (1) a current disability, (2) medical, or in certain circumstances,
lay evidence of in-service incurrence or aggravation of a disease or injury, and (3) medical
evidence or other competent evidence of a nexus between the claimed in-service disease or
injury and the present disease or injury. See Hickson v. West, 12 Vet. App. 247 (1999);
Jandreau v. Nicholson, 492 F.3d 1372 (Fed. Cir. 2007).

To establish service connection on a secondary basis, the evidence must show (1) that a
current disability exists and (2) that the current disability was either (a) caused by or
(b) aggravated by a service-connected disability. 38 C.F.R. § 3.310(a)(b) (2016), Allen v.
Brown, 7 Vet. App. 439 (1995) (en banc).

Service connection can also be established through continuity of symptomatology. Walker v.
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Shinseki, 708 F.3d 1331 (2013); 38 C.F.R. §§ 3.303 (b), 3.309. For chronic diseases shown as
such in service or within the applicable presumptive period, subsequent manifestations of
the same chronic disease at any later date are service connected unless attributable to an
intercurrent cause. 38 C.F.R. § 3.303 (b). For a chronic disease to be considered to have
been "shown in service," there must be a combination of manifestations sufficient to
identify the disease entity, and sufficient observation to establish chronicity at the time,
as distinguished from merely isolated findings. When the condition noted in service or
within the presumptive period is not a chronic disease, a showing of continuity of
symptomatology after discharge is required. Id.

The Veteran has been diagnosed with prostate cancer and diabetes.

The Veteran's service treatment records (STRs) do not indicate prostate cancer or diabetes
while in service.

His military occupational specialty (MOS) is noted to be electronics technician.

In September 2023, the Veteran submitted lay statement about how he was exposed to various
substances on USS Kearsarge, working soldering and welding, and that his job as an
electronic technician required him to work with asbestos—covered cables and that there were
asbestos in the pipes above his bed.

The Veteran also worked on the flight deck and when planes would land, the friction from the
plans braking would generate metallic dust that he would breathe in and that he would also
work chipping paint off the flight deck. The Veteran also reported working with lubricants
and metals, creating strong fumes and metal dusting that he had to breathe in due to lack of
protective gear and close quarter.

The Veteran also submitted a private opinion saying that lead was a common ingredient in
marine paint and that chipping paint could have resulted in the inhalation of lead and that
work soldering and welding would have also resulted in exposure to led. The Navy also used
chemicals from 1940s through 1970 and that cleaning paint off of a deck would result in
exposure to cadmium and nickel as well as lubricants using other chemicals. The Veteran
would also have been exposed to asbestos as it was well-documented that Navy ships used
asbestos prior to 1980.

The examiner found the Veteran's prostate cancer and diabetes were more likely than not
related to his time in service. This opinion was also supported by medical literature.

In the previous November 2023 Board decision addressed this opinion and reports of
exposures, saying the opinion was not probative because the Veteran was not competent to
report the contents of the solvents he used and because the private opinion hadn't
established the Veteran was specifically exposed to hazardous chemicals in service from so
many years ago. The Board believes that a remand of this case must be avoided. Further, the
joint motion in this case indicates somber issues concerning the Court's position regarding
a final complete adjudication of this case based on an objective review of the evidence and
facts.

The fact that the Veteran served more than one-half century ago weighs heavily against this
claim. This case turns on whether there is sufficient evidence indicating the Veteran was
exposed to the types of chemicals and toxins and asbestos the Veteran claimed he was exposed
to in his lay statements. In the September 2023 opinion, the examiner indicated he reviewed
Navy literature pertaining to the duties, standards, and specifications aboard a Naval ship
as well as toxicological and environmental literature regarding the chemicals found aboard
the USS Kearsarge. While the Veteran himself may not have sufficient knowledge of the exact
types of chemicals he was exposed to, it appears the examiner specifically researched the
types of chemicals the Veteran was exposed to based on the Veteran's lay statements, his
time in service, and the ship he was on. This research, in conjunction with the Veteran's
detailed account of what his duties entailed, is sufficient for the Board to apply the
benefit of the doubt and find the Veteran was indeed exposed to these types of harmful
toxins and asbestos the examiner said resulted in his prostate cancer and diabetes.

Therefore, granting the benefit of the doubt to the Veteran, the Board will grant the
claims.
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John J. Crowley

Veterans Law Judge

Board of Veterans' Appeals

Attorney for the Board Snoparsky, A.

The Board's decision in this case is binding only with respect to the instant matter

decided. This decision is not precedential and does not establish VA policies or
interpretations of general applicability. 38 C.F.R. § 20.1303.
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